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The Defendant, James Elbert Taylor, Jr., was convicted for the aggravated burglary, aggravaed
kidnapping, and aggravated assault of his estranged wife, Jennifer Albert. Thetrial court sentenced
the Defendant to four yearsfor the aggravated burglary, ten yearsfor the aggravat ed kidnapping, and
threeyearsfor theaggravated assault. The court further ordered that thesentences run consecutively
to each other and to Defendant’ sprevious convictionin Louisiana. The Defendant raisestheseissues
on appedl: 1) thetrial court erred by allowing evidence of Defendant’ sprior casein Louisiana, which
was not relevant under Rule 404; 2) the trial court erred by ruling that the Defendant could be
impeached, under Rule 609, with proof of aconviction for atempted manslaughter in L ouisiana; and
3) the trial court erred in ordering consecutive sentencing without making specific findings under
Tenn. Code Ann. 8 40-35-115. After review, we affirm the judgment of the trial court.
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OPINION

On the morning of May 20, 1999, Jennifer Albert, the victim and the Defendant’ s estranged
wife, was walking out the door of her apartment, when the Defendant attacked her and pushed her
back into the apartment. (At the time of this incident, the vidim was in the process of obtaining a
divorce from the Defendant). The Defendant locked the deadbolt on the door and pulled out aknife
as he began to “rant and rave’ at the victim. The victim testified that shewas afraid and that she
explained to the Defendant that she had to go to work. However, the Defendant continued hisangry



behavior and told the victim that “he should have killed [her], like he should have done that bitch,
Kim.” The victim pleaded with the Defendant and asked him not to leave her daughter motherless.
(Thevictim’' sdaughter was staying with friends on the day of thisincident.) The Defendant held the
victim for approximately one and one-half hours. During thistime, the Defendant threatened to kill
the victim, poked her in her chest, injured her shoulder as she was trying to escape, grabbed her by
thearms, and pushed her. At onepoint, thevictim becameill and threw-up. Also, thevictimtestified
that she had sex with the Defendant out of fear that he would harm he if she refused. The victim
stated that she had not had consensual sex with the Defendant, since December of 1998. After having
intercoursewith the Defendant, the victim convinced the Defendant that, if helet her gotowork, then
she would not tell anyone about what had happened. The Defendant told the victimthat he would
kill her if she notified anyone about this incident.

The victim got in her car and drove approximately two blocks to her jab at Hendersonville
Hospital, where sheworked asasurgical scrubtechnologist. Sheproceeded to her work and tried to
pretend that she was alright. At some point, shewas able to speak with Beth Bean, her immediate
supervisor, and describe how the Defendant had attacked her earlier thatmorning. Bean testified that,
when she saw the victim, the victim “was upset, shaking and trembling, [and] crying.” She further
stated that the victim complained of left shoulder pain, had scratches on her neck, acut on her hand,
and blood on her lab coat. Bean took the victim to the director’ s office, and eventually, the victim
was taken to the emergency room. The victim wastreated for the cuts on her hand, given atetanus
shot, medicine for pain and a prescription for anxiousness. Later, thepolice were called and Officer
Newberry arrived to get areport from the victim. Afterwards, Mary Guldeman, the victim's co-
worker and good friend, took the victim to obtain an order of protection. Then, the victim wastaken
back to her apartment to gather some personal items, so that she and her daughter could stay with the
Guldemans for three or four days. Mary Guldeman testified that, while they were at the victim’'s
apartment, she “noticed some papers on the floor and greasy, dirty skid marks by the front door.”
Guldeman stated that she knew the victim to be* animmacul ate housekeeper.” Thevictim explained
that the marks were where the Defendant “ had entered and slid across the floor chasing her.”

At this point, the State rested its case-in-chief. The Defendant made amotion for judgment
of acquittal, which thetrial court denied. The Defendant declinedto testify, after examination by the
trial court, due to thetrial court’sruling that evidence surrounding his prior convictionin Louisiana
would be admissible to impeach the Defendant. The Defendant stated that he did not want to be
subject to impeachment and questioning related to the guilty plea for attempted manslaughter he
enteredin Louisiana. Thejury returned averdct of guilty on all three counts of theindictment. This
appeal followed.

ANALYSIS
|. Admissibility Of L ouisiana Conviction Under Tennessee Rules of Evidence 609

The Defendant contends that the trial court erred by ruling that, if hetestified, he could be
impeached by proof of aguilty pleaheentered in Louisianain 1993 for atempted manslaughter. The
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Defendant argues that the guilty pleawas not aconviction, because the trial judge in Louisiana had
not sentenced him or entered afinal judgment. He concedesthat the attempted manslaughter isaprior
bad act. However, he asserts that the attempted manslaughter was a crime of violence and not of
dishonesty. Healso arguesthat giventhesimilarity betweenthe L ouisianaconviction and theoffense
charged, the admission of the prior conviction would only be propensity evidence, and be unfairly
prejudicial. The record shows that the Defendant left Louisiana after entering a guilty pleafor the
attempted manslaughter of his ex-girlfriend, and he was on fugitive status in Louisiana.

Initidly, we note that the Defendant’s reliance upon Rule 32 (6, Tenn. R. Crim. P., is
misplaced. Rule 32 (e) sets forth the required contents of ajudgment of conviction and the method
for entering such a judgment. However, this rule provides no guidance for our determination of
whether the Defendant’s guilty pleawas a “conviction” for purposes of impeachment. Moreover,
we find that, under Tennessee law, Defendant’s guilty plea was a conviction for impeachment
purposes. The Defendant’ s caseis similar to the situation in which atrial court permits the State to
useadefendant’ sconvictiontoimpeach credibility, eventhough that convictionispending on appeal.
See Mcgeev. State, 332 SW.2d 507, 508-09 (Tenn. 1960) (holding that trial court’ s admission of
defendant’ s prior conviction, for impeachment purposes, did not constitute error, though an appeal
was pending from that prior conviction). In thiscase, afinal judgment had not been entered against
the Defendant, because the Defendant absconded andfailed to return to Louisianafor hissentencing,
after being permitted to return to Tennessee to work. A transcript of a phone conference between
the trial court and the Louisiana trial judge, with counsel present, indicated that the judge had
accepted the Defendant’ s plea of guilty to attempted manslaughter, and the plea agreement capped
the Defendant’ ssentence at ten years. The Louisianajudge stated that the only remaining stepswere
the sentencing of the Defendant and the entranceof afinal judgment. Wefind that thetrial judgein
this case correctly ruled that the Defendant’ s guilty pleawas a conviction.

Next, in addressing the issue before us, we look to Tennessee Rules of Evidence 609, which
setsforth several conditionswhich must be satisfied before the State can use ajudgment of conviction
to impeach a Defendant. The pertinent conditions are as follows:

(2) The crime must be punishabl e by death or imprisonment in excess of one
year under thelaw under which the witness was convicted or, if not so punishable,
the crime must have involved dishonesty or false statement.

(3) If the witness to be impeached is the accused in a criminal prosecution,
the State must give the accused reasonable written notice of the impeaching
conviction before trial, and the court upon request must determine that the
conviction's probative value on credibility outweighsits unfair prejudicial effect on
the substantive issues. The court may rule on the admissibility of such proof prior
to the trial but inany event shall rule prior to the testimony of the accused. If the
court makes a final determination that such proof is admissible for impeachment
purposes, the accused need not actualy testify at the trial to later challenge the
propriety of the determination.



Tenn. R. Evid. 609(a)(2)-(3). In determining whether the probative value of a prior conviction on
the issue of credibility outweighsits unfair prejudicial effect on the substantive issues, atrial court
should (a) “assess the similarity between the crimeon trial and the crime underlying the impeaching
conviction” and (b) “analyze the relevancethe impeaching conviction hasto theissue of credibility.”
Statev. Farmer, 841 SW.2d 837, 839 (Tenn. Crim. App. 1992); Neil P. Cohen et al., Tennessee Law
of Evidence 8 609.9, at 376 (3d ed. 1995). “The gandard is not whether thereisany prejudice to the
defendant by allowing the stateto use the prior conviction for impeachment, but whether thepossible
prejudice is outweighed by the probative value of the evidence as to the defendant’ s credibility asa
witness.” State v. Roberts 943 S.\W.2d 403, 408 (Tenn. Crim. App. 1996) (italicsinoriginal). On
appeal, atria court’ s ruling under Rule 609 will not be reversed absent an ause of discretion. See
State v. Blanton, 926 S.W.2d 953, 960 (Tenn. Crim. App. 1996).

Prior to tria, the Defendant filed a motion in limine to have evidence of his prior acts and
conviction from Louisiana excluded from the trial. Subsequently, the trial court denied the
Defendant’s motion.  The findings of the trial court were not provided in the appellate record.
However, thetrial court’ sorder denying Defendant’ smotioninliminewasincludedintherecord, and
states:

ORDER

THIS CAUSE is before the Court this the 17" day of March, 2000 upon a
DEFENDANT'S MOTION IN LIMINE TO EXCLUDE PRIOR ACTS OF
MISCONDUCT.

IT IS THEREFORE, ORDERED by the court that the MOTION IN LIMINE TO
EXCLUDEPRIORACTSOFMISCONDUCT BY THEDEFENDANT isDENIED
for reasons set out on the record.

This the 17" day of March, 2000.
1S

JANEW. WHEATCRAFT
CRIMINAL COURT JUDGE

The record also contains a transcript of the motion in limine held on March 16, 2000, which
reflects the arguments made for and aganst the admissibility of this evidence. At the end of that
motion, the trial court stated that it would provide the parties with its ruling either by the end of the
day or asquickly aspossible. Y et, thosefindingsare not provided in therecord onappeal. Fromthe
language in the trial court’s order, it appears that another hearing was held, at which time the tria
court stated its ruling on the record. The Defendant has not provided us with the record of that
hearing. Therefore, we are unable to make a determination as to whether the trial court abused its



discretion, because the appellate record presented for our review isinadequate and fails to provide
sufficient information for this Court to thoroughly review thisissue.

The appellant has the burden to prepare a record on appeal that presents a complete and
accurate account of what transpired in the trial court with respect to theissues on appeal. Tenn. R.
App. P. 24(b). The failure to do so results in a waiver of such issues and a presumption that the
findings of thetrial court are correct. Statev. Oody, 823 S.W.2d 554, 559 (Tenn. Crim. App. 1991).
The lack of a complete record presents us from determining whether the trial cout abused its
discretion in this case. Therefore, the Defendant has waived the right to areview of thisissue.

II. Admissibility Of Louisiana Conviction Undea Tennessee Rules of Evidence 401 and
404(b)

The Defendant also challengesthetrial court’ sreliance upon Rules 401 and 404(b), Tenn. R.
Evid., to admit certain statements made by the Defendant to the victim, during commission of the
offenses. The Defendant contends that, even if this evidence was relevant, the probative value was
outweighed by the danger of unfair prejudice At trial, the victim testified as follows:

Q [Prosecutor]. What happened once he made it into the door and locked you
in?
A [victim]. He was just ranting and raving. He had told me -- well, I,

when he camein, “What are you doing here? Y ou need to get
out,” because | didn’t have time for that. | had to be a work.
| wasn't warting to argue with him.

Hewas like, “Talk shit now, bitch,” and was referring to that
he should have killed me, like he should done to that bitch,
Kim.

Q. Did you know what he meant?
Y eah.

(emphasisadded). Defendant’ s objection isto the emphasized portion of the testimony. However,
wefind that the appd late record presented for our review isinadequate and failsto provide sufficient
information for this Court to thoroughly review thisissue. Asstated above, thetrial court’ sfindings
were not included in the record. The Defendant has not carried his burden of providing acomplete
and accurate record of thetrial court proceedingswith respect to thisissue. Tenn. R. App. P. 24(b).
Therefore, thisissue is a'sowaived and we presume that thetrial court’s ruling was correct. Oody,
823 SW.2d at 559.



Nonetheless, we note that this testimony did not provide the jury with any evidence of the
Defendant’ s prior Louisiana conviction. The victim’s testimony merely addressed the Defendant’ s
ill intentionstoward the victim and another woman named Kim. Thejury was not made aware of the
details surrounding the Defendant’ s attack on Kim. Therefore, we find that this statement did not
unfairly prejudice the Defendant. The Defendant is not entitled to relief on thisissue.

[11. Sentencing

The Defendant’ s final issue challenges the sentence imposed by thetrial court in this case.
He argues that the trial court erred in ordering him to serve the sentences imposed for this incident
consecutively to each other, as well as consecutively to his Louisana conviction for attempted
manslaughter, which he contendsisnot a conviction. He further asserts that the trial court failed to
follow the mandates of Tenn. Code Ann. 8§ 40-35-115, and erroneously found him to be a dangerous
offender under subsection 40-35-115(b)(4).

When a defendant chdlenges the length, range or manner of service of a sentence, the
reviewing court must conduct a de novo review on the record with a presumption that the
determinationsmade by thetrial court were correct. Tenn. Code Ann. § 40-35-401(d). Wecondition
the presumption of correctness “upon the affirmative showing in the record that the trial court
considered the sentencing principles and all relevant facts and circumstances." State v. Ashby, 823
SW.2d 166, 169 (Tenn. 1991). “[T]hetria court must place on therecord itsreasonsfor arriving at
thefinal sentencingdecision, identify the mitigaing and enhancement factorsfound, statethe spedfic
facts supporting each enhancement factor found, and articulate how the mitigating and enhancement
factors have been evaluated and balanced in determining the sentence.” State v. Jones, 883 SW.2d
597, 599-600 (Tenn. 1994). The burden of showing that a sentence isimproper is on the appealing
party. Tenn. Code Ann. 8§ 40-35-401(d) (sentencing commission comments). Inreviewingtherecord,
this court must consider (a) the evidence at the trial and the sentencing hearing, (b) the presentence
report, (c) the principlesof sentencing, (d) thearguments of counsel, (€) the nature and characteristics
of the offenses, and (f) the appellant's potential for rehabilitation. See Tenn. Code Ann. § 40-35-210;
see also Tenn. Code Ann. § 40-35-102 & 103.

Inthe casesubjudice, thetrial court found that the Defendant was adangerous offender whose
behavior indicated little or no regard for human life and no hesitation about committing acrimein
which the risk to human lifewas high. Tenn. Code Ann. 8 40-35-115(b)(4). However, when atrial
court uses this factor, it must also decide whether consecutive sentences (1) reasonably relate to the
severity of the offenses committed; (2) serve to protect the public from further criminal conduct by
the offender; and (3) are congruent with general principlesof sentencing. State v. Wilkerson, 905
SW.2d 933, 939 (Tenn. 1995). Regarding consecutive sentencing, the trial court stated the
following:

Now, the Court has to determine whether the sentences should be served
consecutively or concurrently, and there arecertain things, by statute, that this Court
hasto look at in determining whether | think consecutive sentencing is proper. The
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defendant has been convicted of more than one criminal offense. Also, the Court
finds, by a preponderance of the evidence, that this particular defendant is a
dangerous offender, whose behavior indicates little or no regard for human life, and
he has no hesitation about committing a arime to which risk to human life is high.
Thisisthe second very, very serious assault that this defendant has committed.

Theassault in Louisiana, to which he pled guilty of attempted manslaughter,
was horrendous. The victim was hurt very, very badly. This defendant pled gui lty.
He did not return to the Court to be sentenced. Instead, hejust fled the jurisdiction
and came to Tennessee. | guess, now heisin the status of a fugitive from justice
from the State of Louisiana.

Then he comes up here and gets convicted of two C and B fdonies; again,
crimesagainst persons, or acrime against aperson, and the circumstances, again, are
extremely serious.

| think that since he has been convicted of two or more offenses, that | do find
him to be a dangerous offender under section (4); that while his criminal activity is
not extensive, it certainly is serious in the nature of the offenses that he has
committed. And | find that the aggregate length of all these sentences, when | run
them consecutively, isreasonably related to the severity of the offensesfor which he
has been convicted.

While the trial court may not have explicitly stated the Wilkerson factors as outlined by the
Tennessee Supreme Court, we are able to glean from the above language tha the trial court properly
considered the factors in Wilkerson. The trial court determined tha the sentences imposed in this
caseshould run consecutivey, because thisisthe second offense of thisnaturethat the Defendant has
committed, which addresses the need “to protect the public from further criminal conduct by the
offender.” The trial court also found that the length of the sentences “reasonably related to the
severity of the offenses.” Finally, the trial court considered general sentencing principles when it
determined that the serious nature of the offensesjustified this extensive sentence. Anexhibit of the
guilty plea hearing in Louisiana shows that the Defendant pled guilty to the attempted mansl aughter
of hisgirlfriend, who hedragged into aditch, “punched intheface,” and pounded her inthe head with
a hammer. Therefore, this offenseis the second time the Defendant has used a deadly weapon.
Furthermore, the presentence report showed that the Defendant was on fugitive status in Louisiana,
because he failed to return for his sentencing hearing. The record showsthat thetrial court followed
the sentencing principles and properly ordered the Defendant to serve the sentences in this case
consecutively.

Additionally, we find that the trial court did not err in ordering the Defendant to serve the
sentences in this case consecutively to his sentence in Louisiana. Tennessee Rules of Criminal
Procedure 32(c)(2) provides, inpertinent part, that:



If the defendant has additional sentences or portions thereof to serve asaresult of a
conviction in other states or in federal court, the sentence imposed shall be
consecutivethereto, unlessthe Court shall determine, inthe exerciseof itsdiscretion,
that good cause exists to run the sentences concurrently and explicitly so orders.

(emphasisadded). Thisrule requiresthe Defendant to serve his Tennessee sentence consecutiveto
his Louisiana sentence, unless the trial court exercises its discretion to order the sentences to run
concurrently. There was no abuse of discretion by the trial court. Therefore, the Defendant is not

entitled to relief on thisissue.

CONCLUSION

Based upon our review of the record, the judgment of thetrial court is affirmed.

THOMAST. WOODALL, JUDGE



